Department of
Agreement No 3

Education and Training
School Canteen Licence Agreement

Updated 30/5/03

INSTRUCTIONS FOR COMPLETING THE ATTACHED

SINGLE CAMPUS

SCHOOL CANTEEN LICENCE AGREEMENT

1. The attached agreement is designed for use where a contractor pays the school council a monthly fee to operate the school canteen. The agreement represents a set of standard conditions that should be included in a school canteen licence agreement. It does not cover situations where the school council operates the school canteen though volunteer workers or its employees.

2. Under the agreement, the school canteen is to be conducted from and serve only one location, being either one campus of a multi campus college, or a single campus school.  Accordingly a separate agreement should be entered for each campus the canteen is to service.

3. If using the agreement, the school council and licensee must;

(i) complete clauses (a) to (e) on the first page of the agreement (either in handwriting or typing),

(ii) sign, date and have witnessed, where indicated in the agreement.

4. If clauses (a) to (e) are completed in handwriting, the persons signing the agreement and the witnesses should initial the left hand side of each clause (a) to (e).

5. There is one Schedule to the agreement.  It is referred to in clause 9 (which refers to the equipment in the canteen premises owned and supplied by the school) and clause 10.1 (which refers to the licensee’s obligations to comply with certain food publications).  Prior to signing the agreement, the relevant matters should be inserted in schedule 1 and initialled by both parties.

6. The licensee under clause 20 of the agreement is required to take out insurance.  The person signing the agreement on behalf of the school council should sight the insurance policy prior to signing the agreement.

7. Planning Permits. 

Section 16 of the Planning and Environment Act states that planning schemes are binding on Ministers and Government Departments, unless exempted by Order of the Governor in Council. An Order was made on 2/2/1988 exempting the use and development of land carried out by or on behalf of the Minister for Education. The use of the land for the purpose of this licence may require a planning permit and you should check with your local council. Clause 19 of the licence requires the licensee to obtain any planning permits.
8. Any amendments to the attached agreement should be initialled by both parties.

This agreement is between the school council named in clause A and the licensee named in clause B.
THE PARTIES AGREE AS FOLLOWS 

	Clause C: Location of canteen premises.

(Insert location of canteen premises, eg name of  school or campus)

.................................................................................
Clause D: Premises to be served by canteen.

(Insert the name of the school or campus the canteen is to service)
.................................................................................
Clause E: The licence fee (see clause 7) is $................per annum, and is to be paid in ten equal payments of $......................on the 1st of each month except December and January. 

The first payment month is.........................................................................................

The agreement term (see clause 8) commences the...............day of........................................and concludes at the end of the day on the...........day of................................. unless terminated earlier in accordance with this agreement.

Clause F: As a condition of entering this agreement, the licensee is required to arrange public liability  insurance for ten million dollars and product liability insurance for five million dollars (See clause 20).


	1. Definitions

In this agreement unless inconsistent with the context or subject matter:

"Agreement term" means the term referred to in clause E.

"Canteen premises" means the canteen premises  at the location referred to in clause C.

"Foodstuffs " includes edible liquids.

"Pupil-free day" means a day declared by the principal of the premises referred to in clause D (namely the school or campus) as a pupil free day and includes any day on which the pupils do not attend the school premises.

"School premises" means the school or campus referred to in clause D.

"School day" means a day on which the school premises is open for attendance by pupils.

2. References

In this agreement, unless inconsistent with the context or subject matter:

A reference to one gender includes all genders.

A reference to a person includes an incorporated or unincorporated body.

A reference to an Act or Regulation is a reference to the Act or Regulation as amended from time to time.

The singular includes the plural and vice versa.

Where a word or expression is given a particular meaning, other parts of speech and grammatical forms of that word or expression have corresponding meanings.

Headings are for ease of reference and do not affect the construction of this agreement.

The parties hereto include the permitted assigns, successors in law and in the case of the Licensee the legal personal representatives of the Licensee.

If any day appointed or specified by this agreement falls on a weekend or public holiday, the day so appointed or specified shall be deemed to be the next working day following the day so appointed or specified.




	3. Grant of licence
The school council hereby grants to the Licensee the sole right and privilege to conduct from the canteen premises a canteen business dealing only with students and staff of the school premises and others legitimately upon the school premises.

4. Rights of licence
The school council:

(a) grants to the Licensee and to the Licensee's servants and agents, the right to enter and be upon the canteen premises on all school days between the hours of the licence and upon such other times as the school council  may from time to time in writing agree to,

(b) grants to the Licensee the right to have installed in the canteen premises at the Licensee's cost and at the like cost to use a telephone service in the name of the Licensee, and

(c) agrees during the period of this agreement not to grant a similar licence to any other person at the school premises commencing prior to the termination of this agreement.
5. Rights to be in contract only
The Licensee's rights herein rest in contract only and do not create or confer upon the Licensee any tenancy or any estate or interest in or over the school premises or canteen premises or any part thereof and the rights of the Licensee are those of a mere licensee only and do not comprise or include any further or other rights.

6. Rights not to be exclusive
This agreement does not confer any right of exclusive occupation of any part of the canteen premises upon the Licensee and the school council may at any time use possess and enjoy the whole or parts of the canteen premises except insofar as such rights when exercised prevent the operation of this agreement.
7.Licence fee
The Licence fee for each year or part of a year during the agreement term shall (subject to any provision for variation hereinafter contained) be the sum stated in clause E on page 1 and the licence fee shall be paid in each year by ten (10) equal and consecutive calendar monthly payments payable on the first day of the months of February to November (both inclusive) the first such payment to be made on the first day of the month mentioned in clause E  and therein referred to as the "first payment month".

8. Agreement term and termination
8.1  Subject to 8.2, this agreement shall continue for the period set out in clause E on page 1 ("the agreement term") and at the end of the agreement term this agreement shall terminate.


	8.2 At any time during the agreement term, this agreement may be terminated as follows:

(a) By sixty days' notice in writing given by either party to the other party. In exercising this right no reason need be given for the termination and no prior notice of intention to exercise this right is required.

(b) By seven days notice in writing to the Licensee, if the Licensee fails to make any or part of the payments required under this agreement and such default continues for fourteen (14) days.

(c) By seven days notice in writing to the Licensee, if the Licensee fails to observe or perform any of the terms and conditions herein following a written notice to that effect to the Licensee from the school council and the failure continues for a period of fourteen (14) days.

8.3 In the event the school council purports to terminate this agreement other than in accordance with clause 8.2, any damages payable to the licensee shall not exceed the net profits the licensee would have earned in the 60 days following the date of notice of the purported termination.

9. Repair of premises
9.1 The Licensee hereby undertakes that no damage or injury shall be done to the school premises or canteen premises or the fixtures or fittings thereof or the plant and equipment (if any) which is itemised in schedule 1 or supplied by the school council.

9.2 In the event of any such damage or injury or the loss or destruction thereof occurring, save and except as occasioned by fair wear and tear, accidental fire or act of God during the term of this agreement, the Licensee will at the Licensee's own expense make good all such damage or injury or in the event of being unable so to do or if the same is lost or destroyed replace the same with a similar article of no lesser quality and value and upon the Licensee's failure so to do within fourteen (14) days after such damage injury loss or destruction has been caused the Licensee hereby irrevocably authorises the school council to make good or replace such damage injury loss or destruction as aforesaid and hereby indemnifies the school council against all costs charges and expenses of so doing.

9.3 The Licensee shall make no alteration to the structure of the canteen premises.
10.Conduct of business
The Licensee shall carry on the canteen business by him/her/itself or themselves (as the case may be) and by the Licensee's employees in a satisfactory skilful and courteous manner and to the reasonable satisfaction of the school council and shall meet to the satisfaction of the school council any claims by customers in relation to alleged unsatisfactory goods and in particular but without in any way limiting or affecting the generality of the foregoing will :-

 

	10.1 Provide a reasonable selection and quantity of nutritional and wholesome foodstuffs (adjusted seasonally to accord with the then season) which comply with the requirements of the publications listed in schedule 1 or published by the Department of Education and Training (or its successor) and the reasonable requirements of the school council.

10.2 Not sell or offer for sale any foodstuffs which the school council has previously required the Licensee not to offer for sale.
10.3 Use only (unless none shall be reasonably available) bio-degradable cleaning substances.

10.4 Use only (unless none shall be reasonably available) packaging reasonably acceptable to the school council.

10.5 Not knowingly charge prices for goods sold in excess of those prices for the time being usually charged in the district in which the school premises are situated.

10.6 Deliver to the school council forthwith upon request and as often as such request shall be made a list of the Licensee's then retail prices in respect of all goods then available for sale in the canteen which the school council shall thereafter be entitled to publish in any school publication or otherwise as the school council determines.

10.7 Maintain the said business fully and properly staffed and capable of serving all customers within the periods hereinafter referred to.
11. Hours of business
Subject to clause 12, the canteen shall remain open for business on all school days other than pupil free days for the following period's and such further periods (if any) as the school council shall require:

Between 8.10 a.m. and 8.40 a.m. (Before school)

Between 10.36 a.m. and 10.55 a.m. (Recess)

Between 12.36 p.m. and 1.20 p.m. (Lunchtime)

12. Different hours of business
The school council shall  have the right to vary any of the times or periods in clause 11. 

13. Cleaning of premises
The Licensee shall at all times keep and maintain the canteen premises and all plant and equipment therein and the stock thereof in a thoroughly clean and tidy condition to the satisfaction in all respects of the school council and shall not misuse or permit the misuse of sewerage or plumbing facilities.

14. Access to premises
The Licensee and the Licensee's employees agents and contractors shall enter and leave the school premises and the canteen premises by the entry and route provided by the school council therefor.


	15. Use of facilities
The Licensee and the Licensee's employees shall be entitled to use the toilets and washing facilities provided for that purpose by the school council (in common with such other persons to whom the school council grants a similar right).

16. Indemnities

The Licensee hereby indemnifies and keeps indemnified the Minister for Education and Training for the time being of the State of Victoria, the school council and the servants and agents of the State of Victoria and school council employed at the school premises from and against all loss of or damage to the property of the State, the Minister, the school council or the said servants and agents of the State either real or personal caused by or arising from any act neglect or default of the Licensee or the Licensee's servants, agents or contractors. 

17. Agreement not to be assigned
This agreement shall not be assignable by the Licensee without the written consent of the school council. The school council shall not be under any obligation to grant the consent, and if granted may be subject to such terms and/or payments as the school council may in its discretion impose.
18. Electricity and gas 
All electricity and gas used within the canteen premises shall be paid for by the Licensee and shall be measured by separate meters to be installed at the Licensee's cost and until so measured shall be calculated by the school council in its sole and unfettered discretion.

19. Health requirements, planning and other permits
The Licensee shall in conducting the canteen strictly observe and perform the provisions of the Health Act 1958 and any other Act relating to the preparation, sale, disposal or storage of foodstuffs, and shall obtain any relevant planning or other permits required to conduct the canteen.
20. Public liability and product liability insurance
20.1 The contractor shall effect by the commencement date and in respect of persons resorting to the canteen premises or consuming goods purchased from the canteen premises - 

(a)
PUBLIC LIABILITY INSURANCE, which provides the Licensee with at least $10,000,000 (ten million dollars) cover per event against liability arising from an injury to or death of a person, or damage to or destruction of property; and

(b)
PRODUCT LIABILITY INSURANCE which provides the Licensee with cover of at least $5,000,000 (five million dollars). 




20.2
The Licensee shall maintain the product liability insurance for a period of 6 years after this agreement terminates.
20.3 The Licensee shall produce such insurance policy and the receipts for payment of  premiums thereon and on the renewal thereof to the school council forthwith upon request.

21. School council's use of facilities
The canteen premises shall be kept locked by the Licensee at the close of trading each day provided that the school council shall not in any way be restricted from access thereto and may in addition by arrangement with the Licensee upon not less than 7 days prior notification be entitled to use the Licensee's facilities and equipment in the canteen premises at such time or times as the same shall not be in use by the Licensee
22. Licensee's trading name
The Licensee shall trade under its corporate name if it is a body corporate or in any other case under a registered business name neither of which shall bear any reference to the name of the school. 

23. Restoration of premises
Upon the termination of this agreement the Licensee shall forthwith remove all the Licensee's fixtures fittings and chattels and shall restore the canteen premises to their state and condition as at the commencement of this agreement.

24. Notice of pupil-free days
The school council shall give not less than five (5) day's notice of any pupil-free day to the Licensee save in any case of sudden necessity or where caused by industrial action.

25. Force majeure
Any delay or failure in performance hereunder by a party hereto shall be excused and consequent obligations suspended if and to the extent that it is caused by occurrences beyond such party's reasonable control including but not limited to decrees or restraints of Government, acts of God, strikes or other labour disturbances, war, riot, civil commotion, sabotage or any similar cause which cannot be controlled by the party.
26. Closure of schools 

The agreement is subject to the closure, restructure, or amalgamation of State schools from time to time, and the dissolution of the school councils of those schools, and no guarantee is given as to the period of this agreement. 

27. Number of Pupils
The number of pupils attending the school premises fluctuates from time to time and no guarantee is given as to the number of pupils attending the school premises during the period of this agreement.

28. Continuation of indemnities

The indemnities herein shall continue with full force and effect in respect of any act or omission occurring during the period of this agreement notwithstanding that the agreement is rescinded, terminated or otherwise ceases to operate.
29. School council may authorise others
Where any right duty obligation or power is given or imposed on the school council under this agreement, that right duty obligation or power may be exercised by a person authorised by the council

30. Entire agreement
This agreement contains the entire agreement between the parties and supersedes any other communication or representation made in connection with the subject matter herein.

31. Variation

This agreement may be varied, modified, amended or added to only in writing signed by both parties.

32. Waiver

Failure or omission by any party at any time to enforce or require strict or timely compliance of any provision of this agreement shall not effect or impair that provision in any way or the rights of that party to avail itself of the remedies it may have in respect of any breach of any such provision.

33. Licensee's obligations to employees
33.1 The Licensee shall in respect of its employees, comply with all workers compensation, WorkCover, Occupational Heath  or similar legislation, and shall obtain and maintain all insurances under and pay all amounts required by that legislation.

33.2 The Licensee is responsible for all employee-related payments in respect of the Licensee employees providing the services including the following-

(a)
payroll tax.

(b)
PAYG deductions.

(c)
WorkCover payments.

(d)
Superannuation Guarantee Charge.

(e)
Training Guarantee Levy.
34. Privacy

34.1  The Licensee acknowledges that the school council is an organization bound by the provisions of the Information Privacy Act 2000 as amended from time to time (hereinafter referred to as the IP Act).

34.2  
The Licensee agrees to be bound by the Information Privacy Principles under the IP Act and any applicable code of practice as referred to in section 17 of the IP Act with respect to any act done, or practice engaged in by the Licensee for the purposes of this agreement to the same extent as if the act done, or practice engaged in had been directly done or engaged in by the school council


.

SCHEDULE 1

SINGLE CAMPUS

SCHOOL CANTEEN LICENCE AGREEMENT

REF CLAUSE 9.1.  List here the items, fixtures, fittings and equipment supplied by the council for the conduct of the canteen and which the licensee is required to return in good order to the council at the end of the agreement.

1.


2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

REF CLAUSE 10.1

List here any other publications for the purpose of clause 10.1

1.

2. 

3.

4







34(Cont)


34.3  Without limiting the generality of subclauses 34.1 and 34.2, in relation to the collection, management, holding, use, quality, accuracy, disclosure or transfer of any information, the Licensee shall comply with -


(a) the IP Act; and 


(b) the Information Privacy Principles under the IP Act as amended from time to time; and any code of practice as referred to in section 17 of the IP Act that applies to the school council or the Department of Education and Training





SIGNED BY/ON BEHALF OF THE LICENSEE








This .........day of ...........................2.......





	.........................................................


(Licensee or person authorised to sign on behalf of the licensee)








	.................................................................


(Witness)





THE COMMON SEAL of the COUNCIL 


was hereunto affixed by order of the council 


in the presence of the President of the 


council and its Appointee 


this ........day of .......................2........ 








..............................................................


(President of the Council)








..............................................................


(Appointee of the Council)
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